QOFFICE OF THE ATTORNEY GENERAL .OF TEXAS

: AUSTIN
GROVER SELLERS
ATTORNEY GuENERAL
Hon. G. H. Williamson
Gounty Attorney
Erath County
Stephenville, Texas .
Dear Mr. Willismson: : Opinion No. 0—59‘
Res Fees ¢ stables in mig-
denmess t Apportion~
ament dbeth dor Consta-~

ble and annoe-A n office,

We have received your gpiniol\request of rdgent date,

- and guote from same as tolluwn
“The du.‘l.r elegted i ns.or molnet #l, Erath
Gounty, Texas, filsd nnﬁ LYaa s.-erll diquer cases

in the Oounty Court of yapl: - 19k :
case an appeal fDUm. the oomvy tidq was taken to the

Gourt of Oris
BERECIUSTRICECTE Ay ¢ L g T Y M' ' g - PY: §he. Wm DR om0 S
, bly "The Qonstable

fdanis 1n nni& canea.‘ Row

yhrned is due the Origlnnl
DY 6n is Gue the gugoessor who

1% tunn the Ccourt of Griminal Appeals.

1tdgn s urged to the five per contum

A the fee statutes allow the Consta-

thich oonstable gets that part or

'é
'065 Varnon'a Annotated Code of Grilinal

Procedure of thn State of Tezas, Revision of 1925, provides
in part as follows:

. *The rollcw roes shall be allowsd the sheriff,
or other pesce offieer perforaing the same serviges
in misdemeanor cases, to be taxed against the dafend-
ant on convioction:

RPN -_o“
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Article 951, Vernon's Annotated Oode of Criminal
Procedure of the State of Texea, Revision of 1925, provides
as follows:

"The sheriff or other officer, except a Jjuatioce
of the peace or his olerk, who golleocts money for
the State or eounty, except Jury fees, wider any
provision of this Code, shall be entitled to retain
five per cent thereof when eolleoted.” (Emph=ais
added

Artiole 3892, Vernont's Annotated 0ivil Statutes as
amended in 1930 by the L1lst Legislaturs, provides as follows:

wAny officer mentioned in this Chapter who does
not colleot the maximum smount of his fees for any
fisoal year and who reports delinquent fees for that
year, shall be entitled to retain, when collected,
such part of suoch delinguent fees s 1s sufficlent
t0 complets the maximum calgealatlan authorized by
Artioles 3883, 3883-A, and 38856 for the year in whioh
delinguent fees were charged, and aiso retain the
amount of excess feoes authorized by law, end the re~
. mainder of the deliaquent:fees foxr that fisoal year
shall de paid as herein plovided for when collested;
provided, the provisions of this Article shall not
apply to any officer after One year from the date he
ceases to hold the office to whioch any delinquent
fee is due, and in the event the o0fficer earning the
fees that are delinquent has not colleoted the sane
within twelve months after he ceases to hold the of-
fios, the amount of fees ¢ollested shall bs paid in-
t0 the oounty treasury. Provided, however, that no-
thing in this Act precludes the payment of ex-0fficlo
fees in aceordance with Title 61 of the Revised givil
Statutes of Texss, 1925, as part of the maximum oome
pensation, Provianﬂ. that any change made in this
Artiole by this Aot shall not apply to fees hereto-
fore earned, (As amended Acts 1930, 4lst leg., 4th
3- Bl' Po 36’ Gho 2@, s b*

Artliole 3897, Vernon's Annotated givil 8tatutes, as
emended in 1930 by the Llst Legislature, provides as follows:
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"Zagh diatrict, county and preceinot officer,
at the olose of eaoch fiscal year ?Docemher 31st)
shall make to the distriot court of tue county in
‘'whioch he resides & sworn statement in triplicate
{on forme designed and approved by the State Audi-
tor) a copy of whieh statement shall be forwarded
to the Btate Auditor by the olerk of the district
court of said county within thirty (30) days after
the same has been filed 1n his office, and one copy
to be filed with the county auditor, if any; other-

" wise saeld copy shall be filed with the Commlassionera!?
Court. Said report shall show the emount of all
fees, commissions and compensstions whatever earned
by sald officer during the fiscel year; and secondly,
"shall show the amount of fees, commissions and comi~
peneations ¢ollected by him during the fiscal year)
thirdly, seid report shall contein an itvemized
statensnt of all fees, commlssions and compensations

- earned during the fiscal year which were not colleeted,
together with the nams of the parsy owing said feey
commissions and compensations, 8aid report shall be
filed att later than February lst following the close
of the fiscal pear and for sacgh day aftoer sald date
that sald rqgart remains net filed, sald officer .

“shall be 1iable {0 a penalty of Twenty ¥ive (§25.00)
Dollars, whieh may be recovered by the county in a
suit drought for suoh purposes, and in addition said
officer shall he subjest to removal from offioce,

(As amonded Acts 1930, Llst Leg. 4%h €. 8. p. 30,
oh, 29 # 5; Aots 1935, L4ith leg., 2nd C. 8., p. 1762,
¢h, 5 89"

Statutes providing fees for publie officers are
strictly oconatrued, Under the provisions of Article 3897,
supra, the offiger is required to make & sworn report at the
slose of esch risqal year and the statute requires, among
other 8, that the report shall eantein an itemized dtate-
meat of @ foca, sommissions and oompensations earned during
the fiseal year whioch were not solledted, together with the
name of the perty owing saild fees, ccamissions and ocoampensa-
tiona, Article 3892, suthorizes the officer to retain delin-
quent fees for one year collected in s subseguent ysar pro-
vided the delinquent fees are reported for the year sald fees
were earned,

In this respect, this departaent held in Opinion No.
0-703 as follows:
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Mo o o o

" M4 s 4 « It is our view thet the requirement
that such fees be included in the offigers sworn
report, being mandetory, is a condition precedent
to allowl gfﬁ to rafain such fces as allowed by
article 3892 wnd falling to do #2, such officer
haa not met the requirements of said statute. . .

%, o ¢ «" (Emphasis added)

You 40 not state in your letter whether or not the
constable that fartornsd services in such cases in 1943 and
resigned ¥aroh 1944, complied wish Artiocles 3892 end 3897,
Vernon's Annatated 0ivil Stetutes, supra. Ais such constable
is now contending for such fees, we asasume that he falled to
solleot his maximum of con@ontui fon and exoess fees ullowed
under the law for the fl#Oll ‘youp ending December 31, 1943,
and that he Simely plied with the provisions of sald Art-
lcles 3892 apd 3897, If owr ssgumption is incorrect in
sither respeot, he u»ﬁla not de #ntitled to suoh fees, In
no event, under the facts prtsnntod would his suegessor in
offiee be eniitled to. ap; feen fgr ) nnrvioea performed by the
prier‘atricﬁhﬁl er,

: Tharstexa, ‘we mdvise yan that the fees in seid mis-
4anaannr sases becane earned whea they weis performed as pro-
vided in saild Article 1065, GCodes of Criminsl Procedure, but
that thay 414 not beeome collootidle froa the defondent until
he was finally coanvioted. In vigw of this, we bhold that the
porticn of the feos turnc& by the: 'arislnai oanltlblo*. es
evidenced by his exzeeution otogroaoud. otiesy In aitd cases,
o8 provided by sald Artiocle i ¢Code. éf Oriminel Procedure,
is due such "originel sanntnbliﬂ &l Shat she portion of the
fees in such cases 80 esarned by . " *tasébauar' gonstadble is
due sueh "successcr.* In z'atxt*gg.s ti!! per senl commis~
sion anthcrisoa by sald Artiele i_i?;nhds of Criminal Proced~
ure, supra, we hold that sush o

afgilon is dus the officer
who gollected such fees, in thin-’, tanoe it was the “sucscessor®
oconstable. , BN .
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B

¥We enclose herewith eoples of ourIOps.nionn No,..
0-703 and No. 0-2604, whioh, together with thia opinion, we -
believe gcoverrevery phase of your problem, -

Yours very truly
ATTORNEY GENERAL OF TRXAS
o YL R el zm/

Robert L. Lattimore, Jr.
Assistant
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